STATE G CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD

JACK BROTHERS AND MBLR\EY, | NC,

Charging Party.

)
)
Respondent , ) CASE NOB. 76-CE 100-E

g 76- C&- 106- E
and ] 76- & 128-E

] 76- & 138-E
UN TED FARM WIRKERS CF AMER CA \ 76- (& 63-E
AFL-A Q )

) 4 ALRBNb. 18

)

)

DEQ S ON AND CROER

Qh April 15, 1977, Admnistrative Law Gficer (ALO Aan W
Kenpl er issued the attached Decision in this proceedi ng. Thereafter,
Respondent, the Charging Party and the General (ounsel each filed exceptions
and supporting briefs.

Pursuant to the provisions of Section 1146 of the Labor Code, the
Agricultural Labor Relations Board has del egated its authority in this
proceedi ng to a three-nenber panel .

The Board has considered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings and concl usions of the ALO and to adopt his recommended Q der, as
nodi fi ed herein.

1. W& do not agree wth the ALOs finding that the Epl oyer, Neil
Jack, "scuffled" wth UFWorgani zer, Mirgia, on Decenber 9, 1976, and thereby
viol ated Section 1153(a) of the Act. A though the record is inconclusive as
to whet her there was physical contact between the Enpl oyer and the organi zer

on that occasion, it does reveal that the organi zer was interfering wth



a working crew and that the Expl oyer ordered himto | eave the area and he did.
There is insufficient evidence to establish that the Enpl oyer interfered wth
Mirgia or any other organi zer lawully engaging in organi zati onal activities,
as permtted by 8 Gal. Admn. CGode Section 20900 (e)(3)(A. Accordingly, we
reject the ALOs findings on this issue and dismss the allegation that the
Enpl oyer' s actions on Decenber 9, 1976, violated Section 1153(a) of the Act.

2. Ve disagree wth the ALOs conclusion that the statenents
of Respondent's general foreman to an enpl oyee on Decenber 18, 1976, did
not constitute unlawful interference and restraint.

The evi dence presented by the General Counsel concerning the
Decenber 18th incident is undisputed. Ines Vargas, an enpl oyee of
Respondent' s for approximately thirty years, testified that Respondent's
general forenman questioned hi mconcerning his thoughts about the union and
then told Vargas that if the union becane the representative of the enpl oyees,
he woul d no longer be able to return to work for Respondent after taking his
custonary two or three nonth sunmer | eave. V& believe that the conversation in
its totality, i.e. the questioning of Vargas concerning his feelings about the
union, coupled wth the statenment threatening | oss of reenpl oynent rights if
the uni on won, constituted unlanful interference wth, and restraint and
coercion of enpl oyees’ Section 1152 rights.

The ALO erroneously based his dismssal of this allegation of the

conpl ai nt on Vargas® subjective reaction to the
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foreman's statenents. The test, however, for whether an enpl oyer's statenents
constitute an unlawful interference and/or threat is not the enpl oyee's

reaction but whether the statenents woul d reasonably tend to interfere wth or
restrai n enpl oyees in the exercise of their rights guaranteed by the Act. Rod

MLellan Go., 3 ALRB No. 71 (1977). Ve therefore find that Respondent

viol ated Section 1153(a) of the Act by its foreman's interrogati on and threat
addressed to Vargas on Decenber 18, 1976.

3. The ALOdismssed the allegation that Respondent viol ated
Section 1153(a) of the Act by its labor contractor's statenent to enpl oyees
that Respondent said it did not want the union and woul d convert to alfalfa if
the UPWwon. At the hearing, the General (ounsel offered to elicit testinony
to prove that allegation/ but the ALOrefused to take the testinony. In his
deci sion, the ALO dismssed the General (ounsel's offer of proof on the basis
that the testinony sought to be elicited woul d be hearsay. V& do not agree.
Regar dl ess of whet her Respondent had nmade the statenent attributed to it by
the labor contractor, the testinony was clearly admssable as a threat by the
| abor contractor to enpl oyees to the effect that their support of the union
would result in |oss of enpl oynent. However, as the record does not contain
testinony or other evidence on which we can base a finding in this respect,
and as our renedial Oder will not be naterially affected by the ALOs failure
to allowtestinony on this issue, we hereby dismss this allegation of the

conpl ai nt.
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V¢ nodi fy the ALOs recormended renedi al order to refl ect
the findings and concl usions herein and to clarify Respondent's
obligations wth respect to the posting, mailing and readi ng of the
attached Notice to VWrkers, which we have previously found to be

necessary and warranted renedi es for violations of the Act. Tex-Cal Land

Managenent, Inc., 3 ALRB No. 14 (1977).

AREER

By authority of Labor Gode Section 1160.3, the Agricul tural
Labor Rel ations Board orders that the Enpl oyer, Jack Brothers and
MBurney, Inc., its officers, agents, successors and assigns, shall:

1. Cease and desist from

a. Interrogating enpl oyees concerning their

union affiliation or synpathy or their par-
ticipation in protected activities.

b. Threateni ng enpl oyees wth |ayoff or other
| oss of enpl oynent, or with an adverse change in
wor ki ng condi ti ons, because of their protected
activities or choice of bargai ning representative.

c. Inany other nmanner interfering wth, restraining or
coerci ng enpl oyees in the exercise of rights guarant eed
by Labor Code Section 1152.

2. Take the followng affirnmati ve action which is necessary to
effectuate the policies of the Act:

a. Sgnthe Notice to Wrkers attached hereto. Won its
translation by a Board Agent into appropriate
| anguages, Respondent shal | reproduce sufficient copies
in each | anguage for the purposes set forth herein.

b. Post copies of the attached Notice to VWrkers at tines
and pl aces to be determned by the Regional Drector.
Enpl oyer shall exercise due care to repl ace any notice
whi ch has been altered, defaced, or renoved.

-4-
4 ARB No. 18 -



c. Mil copies of the attached notice in all appropriate
| anguages, within 20 days fromreceipt of this order, to
al | enpl oyees enpl oyed during the payroll period
enconpassi ng Decenber 18, 1976.

d. Avrange for a representative of the Enpl oyer or a Board
agent to read the attached notice in appropriate
| anguages to the assenbl ed enpl oyees of the Enpl oyer on
conpany tinme. The reading or readi ngs shall be at such
tines and places as are specified by the Regi onal
Orector. Followng the reading, the Board agent shall be
given the opportunity, outside the presence of
supervi sors and nanagenent, to answer any questions
enpl oyees rmay have concerning the notice or their rights
under the Act. The Regional Drector shall determne a
reasonabl e rate of conpensation to be paid by Enpl oyer to
all non-hourly wage enpl oyees to conpensate themfor tine
lost at this readi ng and questi on-and-answer peri od.

e. Notify the Regional Drector inwiting, wthin 20 days
fromthe date of receipt of this Oder, what steps have
been taken to conply wth it. Uon request of the
Regional Drector, the Enpl oyer shall notify him
periodically thereafter in witing what further steps
have been taken to conply wth this Qder.

DATED April 6, 1978
GERALD A BROM Chai rnan
RONALD L. RUZ Menber

RCBERT B. HUTCH NSO\ Menber
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NOT CE TO WIRKERS

After a hearing in which each party had a chance to
present its side of the case, the Agricultural Labor Relations Board has
found that we have engaged in violations of the Agricultural Labor
Rel ations Act and has told us that union organi zers nay enter on our
property to speak wth you when you are eating your |unch and for an hour
before and after work. V& will not interfere wth organi zers who cone
here. You nay talk wth themfreely.

The Agricultural Labor Relations Act is alawthat gives
all farmworkers these rights:

1. To organi ze thensel ves;

2. Toform join, or hel p unions;

3. To bargain as a group and to choose whomthey want to
speak for them

4. To act together wth other workers to try to get a
contract or to hel p and protect one another; and

5. To decide not to do any of these things.

Because this is true, we promse that:

Vé will not do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT ask you whet her or not you bel ong to any uni on or
support any union or how you feel about any union.

VEE WLL NOT threaten you wth | oss of work because of your
support for, or nenbership in any union.

DATE JAXK BROTHERS AND MBLRN\EY, | NC

by

(Represent ative)
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ALO DEA S QN

BOARD DEO S ON

REMED AL CROER

CASE SUMVARY

4 ALRB Nb. 18
Jack Brothers and MBurney, Inc. (AW} GCase No. 76- C& 100/
106/ 128/ 138/ 63- E

- A hearing was held before an Admni strati ve Law
dficer fALQ on a conpl ai nt chargi ng t he Epl oyer
wth violating the Act bf\{I interfering wth a
organi zi ng canpai gn on the Enpl oyer's prem ses.

1. The ALOfound insufficient evidence to
support the charge of discrimnatory
treatnent of workers in retaliation for
their support of the union, or the charge
that the Enpl oyer illegal I%/ interfered in
the organi zing efforts of the union by
calling workers into his office or by .

di spersing themwhile they were |istening
t o uni on Organi zers.

2. The ALO concluded that the BEpl oyer
viol ated 81153(a) by pushi ng an organi zer
and disrupting the organi zer' s di scussi on
w th workers/ but found no violation based
on a supervisor's interrogation of an
enpl oyee about his union beliefs and
threateni ng the enpl oyee wth | oss of
enpl oynent “for suppor |n? the UAW or the
BEnpl oyer' s | abor contractor threatening a
crewwth loss of work if the union becane
their representative.

The Board affirmed the ALOs findings in
aragraph 1, above. As to paragraph 2, above, the
ard found: (a) that the evidence was i nconcl usi ve
as to whet her the ErrPI oyer actual ly pushed. the .
organi zer, but that the organi zer was in violation of
the Board s access regul ation at the tine of the
i ncident and that there was no proof the Enpl oyer
interfered wth any organi zer lawfully engaged in
organi zing activities under the access regulati on and
consequently it reversed the ALOs finding of
violation o ?_1153(3); () that the ALO had
inproperly relied on the subj ective | ack of fear of
t he erTlD| oyee who was threatened and, citing Rod
MQellan G., 3 ARB Nb. 71 (1977), reversed the ALO
and found a violation of 81153(a); and (c) that the
ALO had i nproperly excluded as hear say Pr eferred
testinony as to the | abor contractor's threats of
di mni shed enpl oynent, but as a finding on this
alleged threat woul d not affect the renedy, the Board
affirmed the ALOs dismssal of that allegation.

As a renedy for the BEnpl oyer's interrogation
and threat, the Board ordered the Enpl oyer to cease
and desi st from e_n?agl ng i n such conduct, to sign,
%st and nai |l to its enpl oyees a CODE/ of a Notice to

rkers explaining its actions, and to arrange for a
reading of the Notice to its assenbl ed enpl oyees on
conpany ti ne.

This case summary is for information only and i s not
an official statenent of the Board.
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STATE GF CALIFGRN A
AR GQLTURAL LABCR RELATI ONS BOARD

76- C& 100- E

JACK BROTHERS AND MBURNEY, INC, ) CASES NOB
) 76- C& 106- E
Respondent , ) 76- C& 128-E
) 76- (& 138-E
) 77-C& 63-E
and ;
WN TED FARM WIRKERS (F AMER CA )
AFL-AQ ;
Charging Party. )
)
DEA S ON

S atenent of the Case

ALANW KEWLER Admnistrative Law (Oficer: These cases were heard
before ne in Galexico, Galifornia, on March 17 and 18, 1977. The order of
consol i dation and the conpl aint issued on February 1, 1977. Subsequently an
anended conpl ai nt issued. A summary of the charges and ny recommendations, as
well as the parties' stipulations, as to disposition, follows:

The Gonpl aint should be dismssed as to the natters set forth in
Paragraph 9 (a), (Case 106-E), nanely interference wth organi zing rights by
calling the workers to the office on Decenber 3, 1976, alleged in Paragraph 10
to v;ol ate Section 1153 (a) of the Agricultural Labor Relations Act ("The
Act").

The Gonpl ai nt shoul d be dismssed as to the natters set forth in
Paragraph 9 (b) (Case 100-E), nanely interference wth organi zing efforts by
virtue of a purported threat, attributed to Respondent's officers by a | abor
contractor, to the effect that Respondent did not want the union and its
adherents should | eave, including a further threat proffered in evi dence that
Respondent woul d plant its fields to alfalfa, thereby di mnishing the need for
workers. The al | eged conduct was said in Paragraph 10 to viol ate Section 1153

(a).

Gounsel for the Board w thdrew the charge based on the facts set forth
in Paragraph 9 (c) nanely violation of Section 1153 (a), originally alleged,
consisting of scattering the workers while they were listening to UFW
or gani zers.



The Board all eged in Paragraph 9 (d) (Case 106-E) and proved a
violation of Section 1153 (a) in that, on Decenber 9, 1976, before working
hours, Neil Jack, Respondent's president, pushed a URWorgani zer, one
Mirgia, and disrupted Mirgi a' s di scussion wth workers. Renedi es, as
herei nafter set forth, should be ordered to prevent a recurrence of any
such practi ce.

The Gonpl ai nt shoul d be dismssed as to Paragraph 9 (e) (Case 128-
E), which alleged interference wth organizing rights in violation of
Section 1153 (a) in that Respondent's supervisor, Onens, interrogated a
wor ker, Vargas, about the union support anong the other workers, and
expressed various opi nions about the union and organi zing rights.

Respondent, wthout admtting the al |l egati ons of Paragraph 9 (f)
(Case 138-E) nanely that Section 1153 (a) and (c) were violated in that the
wor ki ng condi tions of enpl oyees, Vargas and Espi nhosa, were changed in
retaliation for their union activities and the filing of an unfair |abor
practice charge, consented to an order, set forth with greater specificity
below to refrain fromany formof discrimnation in allocating work
assi gnnent s, based upon enpl oyees organi zing activities or support thereof.

The renedy recommended i n connection wth the activity alleged i n Paragraph
9 (f), nanely the consent order, is sufficient to prevent the occurence of such
nmatters as are alleged in Paragraph 9 (g) (Case 77-63-E), nanely, a violation of
Section 1153 (c) based on a discrimnatory | ayoff. A though the charges were not
proven, dismssal of the Conplaint as to matters alleged in Paragraph 9 (f) and (Q)
shoul d await evi dence of conpliance with the proposed Gonsent Q der.

During two days of hearings, wtnesses testified for the charging party and
Respondent . By stipul ation, English-Spani sh transl ati on was provi ded by a Board
enpl oyee. Sipulations as to cumul ativeness of testinony and ot her procedural
flexibility and cooperativeness of all concerned permtted the hearing, originally
schedul ed for five days, to be conpl eted nuch earlier. Nunerous exhibits were
voluntarily produced by Respondent at ny request. Briefs were filed by Gounsel for
the Board and Respondent .

The deneanor and credibility of the various wtnesses is di scussed
bel ow i n connection with those issues involving a conflict in pertinent
evi dence, of which there was surprisingly little. Interpretations and
opinions varied wdely but there was no substantial dispute about the day-
to-day practices and patterns of operation which forned the background for
the key issues. To the extent there was conflict about such matters, the
evi dence offered by respondent, based on the exceptional |y detailed and
precisely recall ed facts enbodied in the testinony of respondent’s
presi dent, and corroborated by witten records, produced in response to ny
requests, tended to be nore reliabl e.



Sipulations as to jurisdictional facts

Al pertinent jurisdictional facts were undi sputed, and | find that
Respondent is an "agricultural enployer”, wthin the neaning of Section
1140.4 (c) of the Act and the charging party is a "labor organi zation
entitled to represent "agricultural enpl oyees” wthin the neaning of Section
1140.4 (b) and (d).

Respondent ' s oper ati on

Respondent corporation, whose president, Neil Jack, exercises active,
day-to-day supervision, and denonstrated deep personal famliarity wth the
enpl oyees and with all details of the Respondent's activities, operates 10
beet ranches, together wth other ranches on which cotton, tonatoes, |ettuce,
wheat and al falfa are grown, and enpl oys about 40 persons on a pernanent
basis. Labor contractors provide additional personnel as required.

Respondent ' s owned and | eased properties aggregate about 4,800 acres, but it
was undi sputed that at all times pertinent to this case, only the 10 beet
ranches required work by the general |aborers, to whose problens this case
was largely confined. In addition to sone 10 general |aborers, in a crew
under the supervision of forenman Emlio Regal ado (referred to as the

"Regal ado crew'), there was a nai nt enance crew of workers nore skilled than,
the Regal ado crew under the supervision of forenan Brasnmo Gonzal es preferred
to as the "BErasno crew'), consisting of two to five workers, dependi ng upon
requirenents, anirrigation crewand tractor drivers. There is sone

i nt erchange between the crews, particularly the B asno and Regal ado crews,
wth two to three of the general |aborers occasionally having the opportunity
to work wth B asno.

The beet crops are grown pursuant to contracts wth sugar refiners.
The various beet fields are planted progressively beginning in | ate sumer
and throughout early autumm. A few weeks after planting the young plants are
t hi nned. Dependi ng upon soil conditions on the ranches, which vary, the
fields are irrigated every 30-45 days, and require one to two weeks to dry
before any cultivation work can be done. The parties' estimates of required
drying tinme conflicted.

Each beet field (two of the ten beet ranches contain nore than
one field) is weeded nanual |y once during the fall-w nter season. During the
wnter, grass (as distinguished fromordinary weeds), is renoved wth a
chem cal herbi ci de.

Insecticide application on the beet fields is done once in each
season, when the plants are partly grown. The chemcal enpl oyed, Thinet, is
hi ghl y dangerous and application requires a Sate Departnent of Agriculture
permt, valid for thirty days



after issuance, and which nust thereafter be renewed. For at |east one
week after Thinet application, it is unsafe for enployees to enter a
field.

In the 1976- 77 season, Respondent pl anted 963 acres to beets, as
conpared to 1076 acres in 1975-76 and 1110 acres in 1974-75. During the first
ei ght weeks of 1977, when the Regal ado crewis al nost excl usively involved to
beet cultivation, (tomato cultivation occurs at the end of February, a tine
not pertinent to this case), the Regal ado crew and its nenbers were assi gned
40 days of work on this di mnished beet crop. (See Note).

Respondent’ s president testified that one of the objectives of
schedul i ng the various tasks was stability of enpl oynent for the year-round
personnel. (e of the critical issues in this case turns on whet her that
policy was upheld followng the arrival of the union on the scene.

Qgani zing activity

During Decenber 1976, the Lhited FarmVWrkers of America ("UW) sent
organi zers on a daily basis to Respondent's property in order to bring about
certification of the UFWas the bargai ni ng agent of Respondent's enpl oyees,
and the el ection was hel d Decenber 21, 1976. During the canpai gn, epi sodes
occured on Decenber 3, 4, 8, 9 and 18, each of which becane the basis for an
unfair |abor practice charge. M special legal and factual conclusions as to
each epi sode, together wth a nore extended di scussion of a |ayoff subsequent
to the election, are detailed bel ow but sonme overal|l perspective is useful.

Inthe main, the episodes were trivial. Wile it could not be said
that a wel cone was accorded by Respondent to the UFW Respondent's vari ous
supervi sory personnel having expressed in witing and in conversations wth
the enpl oyees their negative views about the union, the organi zing period was
not characterized by the bitterness and even vi ol ence whi ch have unfortuna-
tely prevailed in other settings of this kind. 3 ogan shouti ng and button
wearing were the object of no particular attention by

Note: The Erasno nai ntenance crew had 47 days of work in the period. In the
first eight weeks of the three prior years, the Brasno and Regal ado crews had
the followng total days of enpl oynent :

Year : 1974 1975 1976
B asno 45.5 48 43
Regal ado 41 44 38



Respondent ' s supervi sory personnel. In only one instance, was a UFWor gani zer
nol ested. No | aw enf or cenent personnel were called to the property and no

enpl oyee was di smssed. The general work routine of the ranches proceeded as
usual .

Decenber 3, 1976

Prior to work, while they were listening to organi zers, enpl oyees were
called into the office to sign insurance cards. Qearly, this matter
benefitted both the enpl oyer and enpl oyee. The question of whether the
enpl oyees' interest in listening to the organi zer was outwei ghed by the
practical necessity of obtaining their signatures, so that the latter could be
established as interference wth their organizing rights in viol ati on of
Section 1153 (a) of the Act, turns on whether other reasonabl e alternatives
were avail abl e for obtaining the signatures.

Respondent' s property is extensive and groups of enpl oyees coul d be
working in wdely separated areas on a given day. Their departure tines
vari ed, Respondent having only sporadically enforced a policy of requiring the
enpl oyees to renain until a fixed hour. At |east sone enpl oyees had a practice
of |eaving when they felt the day's assigned task was finished. he enpl oyee,
Vargas, who testified on another issue, felt that such early departures were
his right. Neil Jack admtted that during periods between sporadi c enforcenent
efforts, Respondent was permssive inthis regard. Qearly the brief period
before the day's work began offered the nost conveni ent opportunity for all
concerned for signing of insurance cards.

h the one day in question, | conclude that the interest of the
enpl oyees in having their insurance benefits protected, took precedence over
the opportunity to hear the U-Worgani zers, who, wth only one ot her
exception, were not interfered wth intheir daily visits i n Decenber.
Furthernore, fromthe isolated nature of these two incidents of alleged
interference wth the organi zers, | conclude that the signing arrangenents
were not notivated by any desire of Respondent to interfere wth the
organi zers. In the absence of such notive, a slight and trivial interference
W th enpl oyee interests does not rise to a violation of Section 1153 (a) of
NLRBv. Brown, 380 US 278, 289; 13 L. ed. 2d 839, 848 (1965).

Decenber 4, 1976

The Board offered to prove that Lucio Gonzal es, a | abor contractor
(not to be confused wth B asno Gnzal es, one of Respondent’'s forenen), said
that Respondent's personnel said that they didn't want the UFWand that they
woul d convert to an alfalfa operation requiring | ess personnel. If true, this
occurence, in the context of an organi zi ng canpai gn, could constitute a viol a-
tion of Section 1153 (a) , for a labor contractor is inpliedy
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establ i shed as an agent of the enpl oyer who engages hi m under
Section 1140.4 (c) and enpl oyers are responsi bl e, respondent
superior for threatening and other declarations of their agents
and supervi sory personnel in violation of Section 1153 (a), cf.
NLRB v. Kaiser Agricultural Chemcal Dvision, 473 F2d 374 (5th
dr. 1973;; NLRBv. Varo, Inc. 425 F2d 293 (5th dr. 1970). An
isolated incident of this kind, however, not shown to reflect
enpl oyer policy, would not establish a violation. NLRB v. Garl and
Gorp., 396 F2d 707 (1st dr. 1968); NLRB v. Superior (o., 199
F2d 39 (6th dr. 1952).

The opportunity did not arise to evaluate, inthe light of the
foregoing principles, the proffered declarations of Luci o Gonzal es, because
Gonzal es did not appear and an examnation of the offer of proof, reiterated in
the brief of counsel for the Board, together wth sone new naterial (see Note),
reveal s again that his declaration was offered, not only for the fact of what
he had said, but for the truth of another occurence, nanely that Respondent had
said the things that the hearsay decl arant was assertedly repeating. It is, of
course, immaterial whether Respondent actually intended to convert to an
alfalfa operation, but whet her personnel of Respondent said they would do so is
a nmaterial fact (a verbal act) required to be supported by conpetent evidence.
The Galifornia Evidence Gode being applicable to ALRB heari ngs (Act Sec.

1160. 3), such a statenent coul d not be received into evidence Evi dence Code,
Section 1200.

In any event, even if Lucio Gnzal es had been present to render his
version of the alleged event, careful scrutiny of the declaration attributed to
his principal, the Respondent, woul d have been appropriate. People v. Ranirez,
114 Gal. Rotr. 916, 40 CA 3rd 347, cert, den., 419 US 1116, 42 L. ed. 2nd
815 (1974). Absent the opportunity to hear Luci o Gonzal es' version and cross-
examne, mninal wei ght woul d have been accorded to the hearsay decl aration,
even if it had been received into evi dence.

The anended Conpl ai nt shoul d be dismssed as to the matter alleged in
Paragraph 9 (b).

Decenber 8, 1976

For reasons never reveal ed, the charge based on Paragraph 9 (c) of the
Arended Gonpl aint was w thdrawn, although it was one of only four instances of
alleged direct interference wth the nonth-1ong organi zati on canpai gn.

Note: At the hearing, no offer was made to prove that Gonzal es | eft the

enpl oyees waiting for the bus while ostensibly determnir if there was work for
them Even such petty harassnent woul d have called for a renedy, if proven. |
have t aken | abor contractors into account in recommending a renedy in
connection with the violation found based on the matter set forth i n Paragraph
9 (d), and in the Gonsent Q der.
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Decenber 9, 1976

It was all eged by Arturo Ledesna, principal wtness for the
charging party, and freely admtted by Neil Jack, Respondent's president, that
Jack scuffled briefly wth Mirgia, a UFWorgani zer in the early norning period
when the Regal ado crew had not yet started to work and was |istening to Mirgia,
and when other crews were due to begin work. Jack's expl anati on was that sone
of the enpl oyees were schedul ed to start the day's work at the tine Mirgi a was
addressing themand "1 lost ny cool". He offered no resistance to ny
adnoni tion, indeed he nodded assent, that the lawrequired an effort to
acconodat e the organi zing rights of those enpl oyees who had not begun to work
and to wvhomMirgia clearly had the right of access, whereby sone reasonabl e
neans coul d be found to nake an opportunity available for Mirgia to di scuss
wth themwthout interfering. wth the enpl oyees whose work day had begun. In
the "(loss) of (his) cool", Jack overl ooked the responsibility to direct such
an effort and Respondent thereby violated Section 1153 (a). A renedy, discussed
below, is recommended. The legally sanctioned right of enpl oyees to | earn of
their rights to organi ze and sel ect a coll ective bargai ning agent cannot be
di sregarded because of sone nonentary i nconveni ence to the enpl oyer, and a
responsi bility falls upon the enpl oyer, who controls the work environnent, to
find reasonabl e neans to accommodate this right. This is the indeni abl e intent
and thrust of the Act and the regul ations dealing wth access. Act, Section
1153; Admnistrative Gode, Title 8, Part I, Chapter 9.

The charge enbodi ed i n Paragraph 9 (d) of the Anended Conpl ai nt
shoul d be uphel d.

Decenber 18, 1976

Enpl oyee I nes Vargas testified and the Respondent did not deny that
"BIl" Onens, a superior whose authority anong Respondent's personnel is
surpassed only by that of Neil Jack, spoke to Vargas and inquired as to how
nmany wor kers supported the UFW After receiving a non-coomittal reply, he
| aunched i nto an uni nf orned di scourse about the UFWs contracting practi ces,
suggesting that Vargas woul d suffer his work routine to be decided by the UFW
not Respondent if the union prevailed in any forthcomng el ection; that the
union would require him as an ol der worker, to performpicket |ine duty and
that. Respondent woul d be deprived of the opportunity to hire himback after
his custormary | eaves of absence, Respondent bei ng assertedly required to hire
on a first-conme first-served basis froma hiring hall. Vargas, aging, seasoned
and ruggedly defiant of any attenpt to nmanipulate his mnd or his physical
person (He has sinply wal ked off the property rather than accept a work
assi gnnent which he finds distasteful or too difficult and is permtted to work
when he returns.),was unnoved by this parade of horrors. He apparently reported
the conversation to UFWorgani zers and continued to support the union.



Section 1155 of the Act, a provision wth an identical counterpart in
the National Labor Relations Act, protects the enpl oyer's expressions of views,
when unacconpani ed by threats or promses of benefit, fromthe inference of
unfair labor practice, particularly, interference wth the right to organi ze.
Both our Legislature and Gongress had clearly bowed in the direction of the
FHrst Arendnent in protecting such expressions frombei ng the subject of
prosecution. Neverthel ess, circunstances such as those reveal ed by Vargas's
testinony nust be carefully scrutinized for elenents of threat, for a sham
exercise of FHrst Anendnent rights to disguise activity in violation of | ans
regul ati ng busi ness conduct is not tolerated. Trucking Lhlimted v. Galifornia
Mtor Transport Go., 433 F2d 755 (9th dr. 1971), aff'd in part, renanded 404
US 508, 30 L. ed 2d 642 (1972).

I nquiries by supervisors about workers' support for a union or |ack
thereof woul d seemto have an inherent tendency to threaten and to be
subversive of the right to a secret ballot in union el ections prescribed by
Section 1156-7 (c) of the Act; but such inquiries have not been held to
constitute, ipso facto, an unfair |abor practice unl ess sone specific
threatening el enent acconpanies the inquiry. NRBv. Gand Foundries, 362 F2d
702 (CA M. 1966).

| found no such threatening el enents or promses enbodied in Oaen' s
encounter wth Vargas, for several reasons:

No such el ements appear on the face of the renarks;

Onens and Vargas had known each other for a long tine and Vargas, as a
long tine enpl oyee of advanced age, was i ndul ged and permssively treated in
various respects, both before and after the organi zi ng canpai gn. Vargas knew
and Onens nust have known that the forner had little to fear fromsuch an
encount er;

Respondent ' s overall policy in dealing wth the enpl oyees' organi zi ng
efforts seens to have been expressed in renarks at a conference prior to the
January el ection, attributed to Neil Jack by the charging party's principal
W tness, Ledesnma. Wien asked by a group of workers about the possibilities for
additional benefits if they did not join the union, Jack is said by Ledesma to
have replied: "No promises. Joining the union is your own decision"; any
intimdation i ntended by Onens woul d not have been reflective of the apparent
"hands-of f" policy wsely directed by Jack;

Respondent ' s conduct toward Vargas after the el ection, while rmade the
subj ect of a charge, was not consistent wth any attenpt to intimdate hi mor
retaliate agai nst him(see di scussion bel ow

An isol ated encounter of the kind testified to by Vargas, not shown to
be reflective of an enpl oyer policy to harass or
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intimdate enpl oyees in their organizing efforts, does not constitute an unfair
| abor practice. NNRBv. Garland Gorp., supra;, NRLB v. Superior (o., supra. The
charge enbodi ed in Paragraph 9 (e) of the Arended Gonpl ai nt shoul d be di smssed.

Decenber 22, 1976 and subsequent rel ated epi sodes (Conpl ai nt
Paragraph 9 (f)
It is alleged in Paragraph 9 (f) of the Amended Gonpl ai nt
that, on the abovenentioned date, "the working conditions of |nes
Vargas and Anbrosi o Espi noza" were changed. Wtness Vargas, an
irrigator, testified in support of the charge, the gravanen of
whi ch was an al | eged "denotion”, whereby for one day, the norrow
of the election, having refused an assigned irrigation task, he
was asked to weed beets, a task he deni ed havi ng been assigned for
nany years. Subjectively, Vargas felt offended by the weedi ng
assi gnment. Respondent's president felt that Vargas was bei ng
indul ged by the offer of an alternative assignnent. Certainly,
there could be firnmer indications of an intention to harass Vargas
and di scourage his union support than the one day alternative
assi gnment and accepting hi mback at his regular work after he
refused it. After refusing the work, he went hone. There was no
count eracti on by Respondent . Vargas was unable to
point to any other specific change in his routine, although he nmade
a vague assertion that he was working harder than before. He
admtted that, wthout counter-action by Respondent, other than a
partial docking of pay on one day in January 1977, he sinply |eft
Respondent ' s property on ot her occasi ons when he felt an assi gned
task was t oo onerous, his nain objection being to simltaneously
irrigating two or three fields. He felt that nore hel p was needed
wth the equi pnent and cited other probl ens that arose when nore
than one field had to be irrigated. No evidence was presented that
other irrigators were given less difficult tasks.

Vargas al so conpl ai ned that Respondent paid himfor only 8 hours of an
unspeci fied day followng the el ection. He had admttedly left the property in
the early afternoon of another day in that tine frane. Respondent contended he
| eft before one o' clock, Vargas admtted to having left at 2:30 P.M The nor nal
workday for irrigators lasts until 4 to 5 P.M According to Vargas, Respondent's
supervisors were liberal in their departure tinme policy prior to the el ection,
paying for a full 8 hour day even when enpl oyees | eft early. Respondent, as
previously stated, admtted to intermttent perm ssiveness, between sporadic
efforts to enforce a regul ar departure tine. Apparently, the perni ssiveness has
set in again: Vargas admtted that he has since been paid for sone full days
despite early departures, and there has been no recurrence of weedi ng or other
neni al assignnents. Vargas' "denotion" was indeed transitory and fleeting. Hs
wor ki ng conditions do not appear to have changed at all.

In sum the Vargas epi sodes appear to have been grossly



overstated as to the underlying notives and effects. Osmssal of this charge
was Rooming as the appropriate result, except for the fact that enpl oyee

Espi noza did not have a chance to testify and the hearing woul d have had to be
prol onged into the foll ow ng week for himto have his day. Because of a
cooperative gesture by Respondent, this necessity was avoi ded:

Respondent, wthout admtting the allegations constituting the
charge, consented to an order enjoining agai nst any discrimnation in
al l ocation of work assignnents based on enpl oyees union activities. The
renedy is detailed further bel ow

The | ayoff,, Mdnday January 31, to and including Friday, February 4.

The charging party's principal wtness, Arturo Ledesma, held, wth
passi onate conviction, to the viewthat a five day |ayoff experienced by the
Regal ado crew on the above-nenti oned dates was puni shnent for their union
support. Admtting that irrigation (but nore typically, inclenment weather) had
previously resulted in layoffs of two to three days during w nter nonths, while
fields otherw se available for cultivation were drying, he forceful ly and
persuasively insisted that no five day |ayoff had ever occurred. He was
suspi cious and resentful enough, in the actual event, to go to the property
during the layoff on VWdnesday, February 2, to examne the condition of one of
the beet ranches, Ranch 9, which had three fields referred to as "north",
"mddl e" and "south", a ranch which his crew had been weedi ng several days
before the |ayoff, but had not conpl eted. Ledesma contended that, at very |east,
work was avail able on Ranch 9 for his crew

Hs stated observations were that the north field had no plants. The
south field was dry and full of weeds and there was no characteristic odor of
Thimet. He deni ed Respondent's contention that the Thinet odor dissipates
qui ckly. No tractor tracks were noticed by Ledesma, such tracks being a sign of
irrigator's recent presence. Hs observation of the mddle field was that the
"weeds were big'. Respondent, having nade an exceptional |y detailed and
per suasi ve show ng of recent weedings, irrigations and other factors dictating
unavai l ability of work at the other beet ranches, the controversy as to whet her
work was avail abl e focussed on Ranch 9 and Ranch 15. (ne field on Ranch 9 had
not received its seasonal nmanual cultivation, and Ranch 15 had been i nconpl etel y
weeded. Oh Ranch 9, Respondent contended, and its record showed (see Note), that
irrigation was done on the mddle field of Ranch 9, by w tness Vargas, on
January 30 and 31, after the application of Thinet on January 28. The
records further showed that the south field had received its sea-

Not e: Forenan Regal ado' s note book shows that Ranch 9 was irrigat by Vargas on
January 30 and 31. A summary wor ksheet prepared by Respondent shows that Ranch 9
mddle field was irrigated January 30.
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sonal weeding i n Novenber 1976, and an herbicide, |PC was applied on January
31. This chemcal, rather than the nanual |abor, is used to kill grass.

Vargas indeed testified that he went to Ranch 9 during the layoff to
irrigate; however, he denied the presence of Thinet's characteristic odor and
said there were hi gh weeds (which he referred to as "grass"). He set gopher
traps, thus comng cl ose to the ground where he coul d have observed Thi net
pellets and any lingering odor, if any there were. He denied any awareness of
Thinet' s presence.

Respondent showed a California Departnent of Food and Agricul ture
permt, wth infornation apparently supplied by Respondent, prior to the
controversy, in the regular manner, indicating that on January 28, 1977, 70
acres of grow ng sugar beets were treated wth "Thinet 15 G in a vol ume of 10
pounds per acre. The |l ocation designated was "Trif7, 126", which is the canal
serving Ranch 9, mddle field. An invoice dated January 24, 1977, from Rockwood
Chemcal Conpany shows that 300 gall ons of a chemcal nanufactured by "PPG
beari ng Environnental Protection Agency regi stration nunber 00748-00161- AA was
sold to Respondent for application on a total of about 300 acres. The "PPG' —
produced chemcal is IPC By a preponderance of the evidence, it appears that
Respondent treated one of the planted fields in Ranch 9 wth Thinet on January
28, 1977, thereby rendering it unsafe for workers for at |east one week and
thenirrigated the field, rendering it too nuddy for cultivation during any of
the layoff days; that the other planted field was treated wth IPCand that it
had al ready been manual |y cultivated earlier in the season; that Ranch 15 was
irrigated on January 28, rendering it unavailable for cultivation during the
| ayoff. That ranch had not been irrigated for 50 days, far nore than the nornal
interval .

The observations of wtnesses Ledesma and Vargas, neither of whom
materially disputed estimates by Respondent's president as to required drying
tine after irrigation and delays in cultivation after Thinet application to a
field, were not offered wth an intent to mslead; but eval uations such as
"dryness" or "wetness" and presence or absence of a given odor, particularly
when offered in a vigorously contested proceedi ng, cannot outwei gh itens of
evi dence recorded di spassionately prior to a controversy.

Q her evidence in support of the charge that the | ayoff was notivated
by a desire to discourage union activity by Regal ado's crew, nost of whomwere
fairly active in the UFWcanpai gn at Respondent’'s ranches and all of whomwere
UFWsupporters, incl uded:

(1) Astatenent attributed by wtness Vargas to foreman B asno

Gonzal es, after the Decenber 21 election, that "Al ny workers come wth ne. |
don't want any Chavistas"; if true, the
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epi sode woul d be sone indication of an intention to discrimnate in a critical
particul ar, nanely the occasi onal opportunity for sone general |aborer's to join
the Erasno mai nt enance crew when, as occurred in the layoff period, cultivating
work was not avail abl e. As previously shown, the Erasno crew has nore steady
wor k. Gonzal es hotly deni ed naki ng any such statenent and pointed to the fact
that at |east one menber of his crew, one Reyes was a UFWsupporter. Respondent
al so contended that one Hernandez, another nenber of Erasno's crew was a UFW
supporter, but the degree of Hernandez support, if any, was effectively

chal l enged by the charging party's Ledesna. Gonzal es al so deni ed any oppor -
tunity or authority to deci de whom anong the workers, would join his crew a
statenent which | found evasi ve and i ncredi bl e.

| believe that Gnzal es i ndeed sai d sonet hi ng unconpl i nentary about the
UFWw t hin earshot of Vargas and that he does have pivotal authority in the
matter of effectuating Respondent's decl ared policy to nake reasonably steady
work available to general |aborers in the "off-season”; however, BEasnmo's "bark"
was not foll owed by any specific "bite". It was not shown that he actually
excl uded any UFWsupporter fromhis crew, there being no indication that any of
the conpl ai ning w tnesses asked to work wth him

(2) Ohe dgalo, not a UFWsupporter, was hired back, after an absence,
during the layoff, to work on the Brasno crew, on whi ch he had previously
wor ked; whether his union status or his previous experience on the relatively
skilled work of the Erasnmo crew was decisive in his rehiring could only be a
natter of surmse;

(3) Arancorous atnosphere prevailed on the farmfor a while after the
Decenber 21 el ection. Supervisor Onens threwa mld tantrumat Vargas after the
latter filed his charge (di scussed above). QG her supervisory personnel appeared
di sgruntled, unfriendly.

(4 Prior tothe election, Regal ado told wtness Val encia, a nenber of
his crewand a UFWsupporter, that Respondent's president had said that
Respondent woul d plant nore |ettuce and | ess work woul d, therefore, be
avai lable. (See Note). Regal ado al so i nquired about persons involved in URW
|l eafl et distribution. Respondent's Jack effectively countered that lettuce is
nore | abor-intensive than any of the crops and deni ed receiving any reports from
Regal ado or any particular interest in leaflet distributors. Valencia s
testi nony had sone significance. Regal ado has a role in shifting workers from
his crewto other available work, particularly on the Brasno crew, when general
field | abor requirenents are slack and the Erasno crew needs extra hands.

Not e: The doubl e hearsay probl emal so was involved in this proffer but since
both Regal ado and Jack were available to testify, it was recei ved.
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(5) Ledesma insisted that in prior years, even if no weedi ng work was
avai | abl e, sone jobs, cleanup and ot her functions, would be found to keep the
general |aborers busy; however, his testinony |acked certainty in this regard.
He admtted that his crewwas | ess busy than in previous wnters in view of the
di mni shed beet crop, a fact of which he was aware.

The ultinate question which nust be resol ved by a preponderance of
evi dence fact, Section 1160.3), if the charge of violating Section 1153 (c)
(See Note) is to be sustained, are:

(1) Vs there "discrimnation” against the. Regalado crew'in hiring or
tenure... or any termor condition of enploynent”, by virtue of any failure on
the part of Respondent to adhere to and even-handedly apply its policy of
provi di ng reasonabl y steady work in the off-season? The |ayoff clearly involved a
matter of "hiring or tenure of enpl oynent” and "tern{s) or condition(s) of
enpl oynent”, wthin the neaning of Section 1153 (c).

(2) Was any such discrimnation notivated by a desire to "di scourage
nenber ship in any | abor organi zati on", such notive being a necessary el enent of
an alleged violation of this kind? NRBv. Geat Dane Trailers, 338 US 26, 18
L. e;i 2a 1027 (1967), (construing the correspondi ng | anguage in the federal
Act.

Undi sputedly, the Regal ado crew was treated differently than the B asno
crewand, in that sense, there was "discrimnation”. The |atter perforned nore
skilled work and typi cally had nore regul ar enpl oynent in the "of f-season”, as
previously shown. In the first eight weeks of 1977, the pertinent period, the
Erasno crew had a full seven days nore work than the Regal ado crew a difference
not significantly greater than prior years, 6%days nore work havi ng been
assigned to the Basno crewin 1974, four days nore in 1975 and five days nore
in 1976.

A though the total days of work assigned to the Regal ado crew was not
significantly different fromprior years (they received a little less in 1976
and a little nore an 1974 and 1975), they never had experienced a full five day
|ayoff. Total layoffs in prior years had, however, aggregated at |east as much
and the 1977 layoff was the only one.

It is clear that nothing occurred in 1977 whi ch was so i nherently
destructive of enpl oyees' interests and rights as to carry wthit a
presunption that anti-union bias rather than | egitinate busi ness purpose was
invol ved. NLRB v. G eat Dane

Note: A though the layoff is also said in Paragraph 10 of the Anended
Gonplaint to violate Section 1153 (a), | find that there was no perti nent
organi zing activity to which the charge could relate, at the tine of the

| ayof f, and the real gravanen of the charge is covered by Section 1153 (c).
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Trailers, supra. NLRBv. Brown, 380 US 278, 289, 13 L. ed 2d 839, 848
(1965); Amrerican Shipbuilding Go. v. Labor Board, 380 U S 300, 13 L. ed. 2d
855 (1965). NNRBv. Eie Resistor Gorp. 373 U S 221, 227, 10 L. ed 2d 308,
313 (1963). In Brown, the Supreme Gourt said that, in striking the bal ance
bet ween asserted business justifications and enpl oyee's rights, in the |ight
of the labor |laws, when "the resulting harmto enpl oyee's rights is slight
and a substantial business end is served, the enpl oyer's conduct is prina
facie lawful and an affirmati ve show ng of inproper notivation nust be
nade". onversely, when sone substantial possibility of inproper notive is
nade to appear, the enpl oyer nust cone forward and the asserted busi ness
justification for the discrimnatory treatnent, however slight the effect,
shoul d be carefully scrutinized if the policy of the Act is to be uphel d.

A though a show ng of possible inproper notive for the |ayoff was nade,
sufficient to require the Respondent -enpl oyer to cone forward wth evi dence to
support the asserted business justification, the show ng was weak. |n cases of
this kind, the inference of inproper notive, drawn fromaninus, typically
consists of acts constituting interference wth organizing activity and
consi stent harassnent and oppression of union nenbers. Fi ndings of unfair |abor
practices woul d be endl ess and universal if, in a case of this kind, resort to
| argely inconsequential instances of inhospitality to a union were required to
sustain the burden of proof. The charging party's evidence | eft the need for
i nappropriate conjectures in order to conclude that the conplicated schedul i ng
of manual cultivation, chemcal applications and irrigation, was done in order
to create a punitive layoff not, in the overall, longer than other |ayoffs
resulting fromsimlar circunstances in prior years. Nor is this conjecture nade
any nore conpel ling by the fact that all of the enpl oyees were accepted back to
work and were assigned substantially as many days of work in the 1977 of f - season
as in prior years, despite the reduced of f-season crop. dearly, then, there was
no substantial departure, if any, fromthe policy of prior years to naintain
reasonabl y steady work for the pernmanent enpl oyees, and the proofs adduced on
behal f of the charging party fell far short of the preponderance of evidence
required to sustain the charge set forth in Paragraph 9 (g) of the Amended
Gonpl ai nt, and that charge shoul d be di smssed after evidence of the vol untary
undert aki ng of conpliance referred to bel owis received.

The order consented to by Respondent's president, at the hearing, in
connection with the charge enbodi ed in Paragraph 9 (f), involving all eged
changed working conditions for two irrigators, carries over to any such future
discrimnation as is alleged in Paragraph 9 (g). The proposed consent order has
been drafted in such a formas to expressly recogni ze that it covers such
matters, as are alleged in Paragraph 9 (g). The enpl oyer has thus affirnmedin a
substantial manner, a policy of refraining fromunlaw ul dis-
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crimnation under the Act; however, ny findi ngs woul d have been the sane
regardl ess of this voluntary undertaki ng by Respondent.

REMED ES

Havi ng found Respondent guilty of an unfair |abor practice in accordance
wth the charge set forth in Paragraph 9 (d) of the Conplaint, nanely
interference wth enpl oyees' rights to enjoy the access of union organizers to
their work place in violation of Section 1153 (a) of the Act and Admnistrative
Gode, Title 8, Chapter 11, Section 9, | recoomend an order that Respondent cease
and desi st fromsuch actions and that certain affirnative actions be taken to
assure future conpliance and effectuation of the purposes of the Act and of
regul ati ons adopted by the Boar d.

S nce the violation arose out of a failure by Respondent's supervisory
personnel to reasonably acconodate the rights of those workers present at
Respondent ' s property, but not yet on the job, to hear and di scuss wth union
organi zers, an appropriate communi cation, 1n English and Soani sh, discussing the
access rule and indicating sone practical application to the circunstances of
Respondent ' s operation, shoul d be communi cated pronptly by Respondent to it's
supervi sors and to | abor contractors. A formof communication is included in the
recommended formof order. Witten acknow edgenents of receipt and under st andi ng
of the recommended formshoul d be signed by each such person.

A notice, in English and Spani sh, shoul d be conspi cuously posted at the
pl ace where workers assenbl e on Respondent’' s property prior to the day's work,
advi sing that the comunication referred to above has been forwarded to all
supervi sory personnel and the text of the communi cation shoul d appear on the
noti ce.

S nce regret for the epi sode invol ving Mirgi a was si ncerely expressed by
Neil Jack at the hearing in the presence of UFWpersonnel and a nunber of
Respondent ' s enpl oyees, who heard his remarks transl ated and who had t he
oppo_rtugi ty to observe his deneanor, no further action in this regard shoul d be
requi red.

Wthin 30 days fromthe effective date of any order issued pursuant to
this recommendati on, Respondent should be required to certify, in witing,
conpliance with the above itens and to include, in the report of conpliance,
statenents as to the manner of conpliance wth each item and a statenent that
witten acknow edgenents in the prescribed formwere recei ved fromeach
reci pient of the required communi cati on.

Respondent, having consented to an order to refrain frompractices

violative of Section 1153 (c) of the Act, wthout having been found guilty,
however, of any unfair |abor practice, it is
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recommended that the Board retain jurisdiction of so nuch of the consolidated
cases as relate to alleged violations of Section 1153 (c), in order to
facilitate admnistration of Respondent’'s vol untary undertaki ng of conpliance,
for a period of one year. Woon receipt by the Board of a satisfactory report of
conpl i ance as recommended, those charges shoul d be di smssed after the Board' s
counsel and the charging party have an opportunity to reviewthe report. A
heari ng shoul d be ordered wth respect to conpliance only if the charging party
shows substantial cause. The order shoul d take the formof the stipulation

ﬁi gned Ey Respondent' s president and its |egal representative whichis filed
erew th.

Notw t hstandi ng any retention of jurisdiction by the Board, pursuant to
this recommendati on, no renedy is recommended for the prior occurences
i nvol vi ng enpl oyee Vargas and the | ayoff of egal ado's crew because there was
insufficient proof to sustain these charges. nly new matters arising during
the period of retained jurisdiction should be the possibl e subject of renedi es
inaddition to any penalties for any violation of the voluntary undertaki ng of
conpl i ance.

These dispositions should result in greater care and surveillance by
Respondent to uphold the policies of the Act. Even those occurrences having a
slight effect on protected enpl oyee interests coul d be magnified in inportance
in view of Respondent's undertaking. Oh the other hand, the undertaking shoul d
not be permtted to result in harassment of Respondent and the contrivance and
exagger ati on of grievances.
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AREERS

| recoomend Qders inthe followng form one of which wll dispose of
the one charge involving Section 1153 (a) as to which a viol ati on was found,
and the other, the Gonsent Oder, wll dispose of the charges invol ving Section
1153 (c).

GROER (1)

Respondent, Jack Brothers & MBurney, Inc., its officers, agents,
successors and assigns shal | :

1. Gease and desist from

a) Denying access by union organizers to its premses for the purpose
of organizing pursuant to the duly published Regul ations or Orders of the
Boar d.

b) Interfering wth neetings and di scussi ons between enpl oyees and
uni on organi zers duly exercising access rights to Respondent's prem ses.

2. Take the followng affirmative actions to effectuate the policies of
the Act:

a) Drect a coomunication in the formannexed hereto to all of
Respondent ' s supervi sors, forenen and | abor contractors dealing wth
Respondent, and obtai n their signed acknow edgenent of receipt and
under st andi ng.

b) Promnently post the text of the communication at the place where
per manent enpl oyees assenbl e at the begi nning of the work day, nanely the area
near Respondent's office and shop, wth an appropriate | egend i ndi cating that
the notice has been directed as af oresai d.

3. Wthin 30 days, fromthe date hereof, certify to the Executive Secretary
of the Board, in a witten declaration under penalty of perjury, that the above
steps have been taken, including a statenent that the signed acknow edgenent s
of receipts and understandi ng have been received fromall of Respondent's
supervisors and forenmen and all |abor contractors dealing wth Respondent.

EXHB T to CRER (1)

NOT CGE
Access to Gonpany Property by Uhion Qgani zers

Jack Brothers & MBurney, Inc., ("The Conpany") has been
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found guilty of an unfair |abor practice in that, on Decenber 9, 1976, there
was unl awful interference by supervisory personnel of the GConpany with the
right of a union organizer to neet wth enpl oyees who had not yet begun to
work. That incident was regrettable and no recurrence wll be permtted.

Under circunstances prescribed by | aw union organl zers have the right
to neet wth enpl oyees of the Conpany, before enpl oyees® regul ar worki ng
hours, for one hour during their lunch break and for one hour after work.
Such neet i ngs nmay take place in the assenbly area near the Ranch of fice and
shop, and at the various field | ocations where buses arrive and depart.
Because of varying work schedul es, those enpl oyees not at work wll be
furni shed an opportunity to neet wth organi zers in such a way as to interfere
neither wth enpl oyees whose schedul ed work has begun, nor wth such
or gani zi ng neet i ngs.

Such visits by union organi zers nmay be authorized by the Agricul tural
Labor Relations Board in the future. Interference wth access of union
organi zers to the Gonpany property is prohibited. Al supervisors and forenen
are hereby instructed to check wth the Gonpany office if they believe that
any organi zing activity is bei ng conducted i nappropriately and no acti on nay
be taken wth respect to such activity wthout specific instructions fromthe
Gonpany of fi ce.

In addition to refraining frominterference wth any future authorized
access to the Conpany- property by union organi zers, effective i nmediately,
all supervisors, forenen, |abor contractors and their supervisory personnel
are directed to refrain fromall types of interference wth enpl oyees' rights
inthe matter of support for or adherence to any | abor organi zation.

Jack Brothers & M Burney

By

Pr esi dent

( The follow ng | egend shoul d appear on the above text when posted at a
prom nent pl ace on Respondent's premses for the benefit of enpl oyees:

THE ABOVE NOTI CE HAS BEEN SENT TO ALL G- THE GOMPANY' S SUPERVI SCRS AND
FGREMEN AND TO ALL LABCR QONTRACTCRS DEALI NG WTH THE GOMPANY. )

FCRVI G- ACKINOWLEDCEMENT

The under si gned acknow edges recei pt and under standi ng of the attached
noti ce.



R (2)

Wth the consent of Respondent, Jack Brothers and MBurney, Inc., it is
her eby

CRCERED THAT

1. Said Respondent shall not violate Section 1153 of the Labor Code by
discrimnating as between its various enpl oyees in matters of work assi gnnents,
crew nenber ship and naki ng provisions for steady work assignnments in such a
nanner to encourage or di scourage nenbership in any | abor organi zation;

2. Nbo later than June 11, 1977, Respondent shall report to the ALRB on
such directives as it shall have issued to its supervisors, including crew
forenen, so as to assure conpliance wth this order as well as wth its own
stated policy of not engaging in such discrimnation (attaching copies of such
directives).

3. Nolater than April 12, 1978, Respondent shall furnish to the ALRB a
decl aration under penalty of perjury, certifying that no such discrimnation as
-is referred to in paragraph one hereof has occurred and reporting in detail
the various steps that have been taken by Respondent to assure conpliance wth
the aforesaid statutes and af oresaid poli cy.

BEXHB T to CRER (2)

NOT CE

D SCR M NATI ON AGAI NST GOMPANY BEMPLOYEES

TO ENCOURAGE (R D SCORAGE SUPPCRT

GF ANY LABCR CRGAN ZATI ON

PRCH B TED !

It is the policy of Jack Brothers & MBurney (the Gonpany) to refrain
fromany formof discrimnation agai nst any enpl oyee on the basis of his
support for or refusal to support any | abor organi zation. The Gonpany has nade
a voluntary undertaki ng of conpliance wth the lawin this respect, and has
consented to an order of the Agricultural Labor Relations Board whereby speci al
notice and instructions regarding this policy nust be directed to all
supervi sors, forenen, and | abor contractors dealing with Jack Brothers &

MBur ney.
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Any discrimnation in work assignnents based on an enpl oyee' s uni on
affiliation or lack thereof is prohibited, subject to the provisions of any
future col |l ective bargai ning agreenent to which the GConpany mght becone a

party.

No enpl oyee or group of enpl oyees nay be laid off because of union
status or support.

No labor contractor or forenan nay exclude an enpl oyee froma crew
because of union status or support.

No supervi sor, foreman or |abor contractor nay suggest to any enpl oyee
the possibility that he will receive | ess work, |ess desirable work or any
ot her change of working conditions because of union status or support.

Jack Brothers & MBurney

By

Pr esi dent

The under si gned acknow edge recei pt and understandi ng of the attached noti ce.

Aoril 15, 1977 Alan W Kenpl er

Adm ni strative Law O ficer
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